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LOK SABHA 


Te following Bill was introduced in Lok Sabha on 14 - 2 -1995 : -- 


Bill No. 6 OF 1995 


A Bill further to amend the Customs Tariff Act, 1975 . 


Be it enacted by Parliament in the Forty -sixth Year of the Republic 
of India as follows: - - 


1. ( 1 ) This Act may be called ihe Customs Tariff ( Amendment) Act, Short 
1995 . 

Litle 
and com 

Inence 
( 2 ) It shall be deemed 10 have come inlo force on the 1st day of ment. 
January , 1995 . 


1 of 1975, 


2 . For sections 9, 9A and 9B of the Customs Tariff Act, 1975 (herein 
after referred to as the principal Act) , the following sections shall be 
substituted , namely : 


Substitution 
or new 
sectiony for 
sections 
9 , 9A and 
9B 


Counter 
9 . ( 1) Where any country or territory pays, or bestows, directly 

Vailing 
or indirectly , any subsidy upon the manufacture or production there 

duty on 
in or the exportation therefrom of any article including any subsidywubsidized 
on transportation of such article, then , upon the importation of any articles , 
such article into India, whether the same is imported directly from 
the country of manufacture , production or otherwise , and whether 
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it is imported in the same condition as when exported from the coun 
try of manufacture or production or has been changed in condition 
by manufacture, production or otherwise , the Central Government 
may, by notification in the Official Gazette , impose a countervailing 
duty not exceeding the amount of such subsidy , 

Explanation . For the purposes of this section , a " subsidy " shall 
be deemed to exist if 

(a ) there is financial contribution by a government, or any 
public body within the territory of the exporting or producing 
country , that is, where — 

( i) a government practice involves a direct transfer of 
funds ( including grants , loans and equity infusion ) , or 
potential direct transfer of funds or liabilities, or both ; 


(ii ) government revenue that is otherwise due is fore 
gone or not collected ( including fiscal incentives ) ; 


( iii) a government provides goods or services other 
than general infrastructure or purchases goods; 


( iv ) a government makes payments to a funding 
mechanism , or entrusts or directs a private body to carry 
out one or more of the type of functions specified in sub 
clauses (t) to ( ili) above which would normally be vested 
in the government and the practice in , no real sense , differs 
from practices normally followed by governments ; or 


( b ) a government grants or maintains any form of income 
or price support, which operates directly or indirectly to increase 
export of any article from , or to reduce import of any article into , 
its territory , 


and a benefit is thereby conferred . 


(2 ) The Central Government may , pending the determination 
in accordance with the provisions of this section and the rules made 
thereunder of the amount of subsidy , impose a countervailing duty 
under this sub - section not exceeding the amount of such subsidy as 
provisionally estimated by it and if such countervailing duty exceeds 
the subsidy as so determined , 


(a ) the Central Government shall, having regard to such 
determination and as soon as may be after such determination , 
reduce such countervailing duty ; and 


(b ) refund shall be made of so much of such countervailing 
duty which has been collected as is in excess of the counter 
vailing duty as so reduced . 


( 3 ) Subject to any rules made by the Central Government, by 
notification in the Omcial Gazette , the countervailing duty under 
sub -section ( 1) or sub -section ( 2 ) shall not be levied unless it is 
determined that , 

(a ) the subsidy relates to export performance ; 
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(b ) the subsidy relates to the use of domestic goods over 
imported goods in the export article ; or 


( c ) the subsidy has been conferred on a limited number of 
persons engaged in manufacturing, producing or exporting the 
article unless such a subsidy is for 

(i) research activities conducted by or on behalf of 
persons engaged in the manufacture, production or export; 

(ii) assistance to disadvantaged regions within the 
territory of the exporting country ; or 

( iii ) assistance to promote adaptation of existing faciti 
ties to new environmental requirements . 


( 4 ) If the Central Government is of the opinion that the injury 
to the domestic industry which is difficult to repair , is caused by 
massive imports in a relatively short period , of the article benefiting 
from subsidies paid or bestowed and where in order to preclude the 
recurrence of such injury, it is necessary to levy countervailing duty 
retrospectively, the Central Government may , by notification in the 
Official Gazette , levy countervailing duty from a date prior to the 

date of imposition of countervailing duty under sub - section ( 2 ) but 
: not beyond ninety days from the date of notification under that sub 

section and notwithstanding anything contained in any other law 
for the time being in force , such duty shall be payable from the 
date as specified in the notification issued under this sub -section . 


(5 ) The countervailing duty chargeable under this section shall 
be in addition to any other duty imposed under this Act or under any 
other law for the time being in force. 


(6 ) The countervailing duty imposed under this section shall , 
unless revoked earlier , cease to have effect on the expiry of five years, 
from the date of such imposition : 

Provided that if the Central Government, in a review , is of the 
opinion that the cessation of such duty is likely to lead to continuation 
or recurrence of subsidization and injury , it may , from time to time, 
extend the period of such imposition for a further period of five 
years and such further period shall commence from the date of order 
of such extension : 


. 


1 


Provided further that where a review initiated before the expiry 
of the aforesata period of five years has not come to a conclusion 
before such expiry , the countervailing duty may continue to remain 
in force pending the outcome of such a review for a further period 
not exceeding one year, 

(2 ) The amount of any such subsidy as referred to in sub 
section ( 1 ) or sub -section (2 ) shall from time to time, be ascertained 
and determined by the Central Government, after such inquiry as it 
may consider necessary and the Central Government may , by notifi 
cation in the Official Gazette , make rules for the identification of such 
articles and for the assessment and collection of any, countervailing 
duty improved upon the importation thereof under this section . 


SA 
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( 8 ) Every notification issued under this section shall , as soon 
as may be after it is issued be laid before each House of Parliament. 


Anti 
dumping 
duty on 
dumped 
articles . . 


9A . ( 1 ) Where any article is exported from any country or terri 
wory (hereafter in this section referred to as the exporting country 
or territory ) to India at less than its normal value, then , upon the 
importation of such article into India , the Central Government may , 
by notification in the Official Gazette, impose an anti- dumping duty 
not exceedng the margin of dumping in relation to such article. 


Explanation . For the purposes of this section ,-- . 

( a ) " margin of dumping ” , in relation to an article, means the 
cifference between its export price and its normal value ; 


(b ) " export price ” , in relation to an article , means the price 
of the article exported from the exporting country or territory , 

and in cases where there is no export price or where the export 
price is unreliable because of association or a compensatory 
arrangement between the exporter and the importer or a third 
party , the export price may be constructed on the basis of the 
price at which the imported articles are first resold to an inde 
pendent buyer or if the article is not resold to an independent 
buyer, or not resold in the condition as imported , on such reason 
aðle basis his may be determined in accordance with the rules 
made under kubisection ) ; 


( c) " normal value ” , in relation to an article, means 


: (i) the comparable price , in the ordinaty course of 
trade, for the like article when meant for consumption in 
the exporting country or territory as determined in accor . 
dance with the rules made under sub - section (6 ) ; or 


( ii) when there are no sales of the like article in the 
ordinary course of trade in the domestic market of the ex 
porting country or territory , or when because of the parti 
cular market situation or low volume of the sales in the 
domestic market of the exporting country or territory , such 
sales do not permit a proper comparison , the normal value 
shall be either 

(a ) comparable representative price of the like 
article when exported from the exporting country or 
territory or an appropriate third country as determined 
in accordance with the rules made under sub . section 
(6 ) ; or 


(b ) the cost of production of the said article in the 
country of origin along with reasonable addition for 
administrative, selling and general costs, and for profits, 
as determined in accordance with the rules made under 
sub -section . (6 ) : 


Provided that in the case of import of the article from a country 
other than the country of origin and where the article has been merely 
transhipped through the country of export or such article is not 
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produced in the country of export or there is no comparable price 
in the country of export, the normal value shall be determined with 
reference to its price in the country of origin . 

( 2 ) The Central Government may , pending the determination in 
accordance with the provisions of this section and the rules made 
thereunder of the normal value and the margin of dumping in rela 
tion to any article , impose on the importation of such article into 
India an anti- dumping duty on the basis of a provisional estimate of 
such value and margin and if such anti -dumping duty exceeds the 
margin as so determined , 


- 


. 


( a ) the Central Government shall, having regard to such 
determination and as soon as may be after such determination , 
reduce such anti- dumping duty ; and 


(b ) refund shall be made of so much of the anti- dumping 
duty which has been collected as is in excess of the anti -dumping 
duty as so reduced . . 


(3 ) If the Central Government, in respect of the dumped article 
under inquiry , is of the opinion that 


(i) there is a history of dumping which caused injury or 
that the importer was, or should have been , aware that the ex 
porter practices dumping and that such dumping would cause 
injury ; and 


( ii ) the injury is caused by massive dumping of an article 
imported in a relatively short time which in the light of the 
timing and the volume of imported article dumped and other 
circumstances is likely to seriously undermine the remedial effect 
of the anti- dumping duty liable to be levied , 


the Central Government may , by notification in the Official Gazette , 
levy anti -dumping duty retrospectively from a date prior to the date 
of imposition of anti -dumping duty under sub -section (2 ) but not 
beyond ninety days from the date of notification under that sub 
Section , and notwithstanding anything contained in any other law 
for the time being in force , such duty shali be payable at such rate 
and from suck date as may be specified in the notification . 


( 4 ) Tht anti - dumping duty chargeable under this section shall be 
In addition to any other duty imposed under this Act or under ariy 
other app for the time being in force. 


(5 ) The anti-dumping duty imposed under this section shall, 
wless revoked earlier , cease to have effect on the expiry of five years 
from the date of such imposition : 


Provided that if the Central Government, in a review , is of the 
opinion that the cessation of such duty is likely to lead to continuation 
or , recurrence of dumping and injury , it may, from time to time, 
extend the period of such imposition for a further period of five years 
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and such further period shall commence from the date of order 
such extension : 


of 


.. . Provided further that where a review initiated before the expiry 
: : of the aforesaid period of five years has not come to a conclusion 

before such expiry , the anti- dumping duty may continue to remain in 
force pending the outcome of such a review for a further period not 
exceeding one year . 


(6 ) The margin of dumping as referred to in sub -section (1 ) or 
sub - section (2 ) shall, from time to time, be ascertained and determined 
by the Central Government, after such inquiry as it may consider 
necessary and the Central Government may , by notification in the 
Official Gazette , make rules for the purposes of this section , and 
without prejudice to the generality of the foregoing, such rules may 
provide for the manner in which articles liable for any anti- dumping 
duty, under this section may be identified , and for the manner in which 
the export price and the normal value of, and the margin of dumping 
in relation to , such articles may be determined and for the assessment 
and collection of such anti- dumping duty . 

(7 ) Every notification issued under this section shall , as soon as 
may be after it is issued , be laid before each House of Parliament. 


No levy 
under 
section 9 or 
section SA 
in certala 
oases. 


9B . ( 1) Notwithstanding anything contained in section 9 or 
section 9A , 

( a ) no article shall be subjected to both countervailing duty 
and anti -dumping duty to compensate for the same situation of 
dumping or export subsidization ; 

(b ) the Central Government shall not levy any countervail 
ing duty or anti-dumping duty - . . 

(i ) under section 9 or section 9A by reasons of exemp 
tion of such articles from duties or taxes borne by the like 
article when meant for consumption in the country of origin 
or exportation or by reasons of refund of such duties or 
taxes; 


( ii) under sub - section ( 1 ) of either of section 9 and sec 
tioni 9A , on the import into India of any article from a member 
country of the World Trade Organisation or from a country 
with whom Government of India has å most favouret nation 
agreement (hereafter referred to as a specified country ) , un 
less in accordance with the rules made under sub -section 
( 2 ) of this section , a determination has been made that im 
port of such article into India causes or threatens material 
injury to any established industry in India or materially 
retards the establishment of any industry in India ; and 


(iii ) under sub -section (2 ) of either of section 9 and sec 
tion 9A , on import into India of any article from the specified 
countries unless. in aecordance with the rules made under sub 
section (2 ) of this section , a preliminary findings has been 
made of subsidy or dumping and consequent inquiry to do 
mestic industry ; and a further determination has also been 
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made that a duty is necessary to prevent injury being caused 
during the investigation : 


Provided that nothing contained in gub - clauses ( ii) and ( ili ) 
of this clause shall apply if a countervailing duty or an anti 
dumping duty has been imposed on any article to prevent injury 
or threat of an injury to the domestic industry of a third country 
exporting the like articles to India ; 


(c ) the Central Government may not levy 

(1) any countervailing duty under toction 9, at any tn , 
upon receipt of satisfactory voluntary undertakings from the 
Government of the exporting country or territory agreeing to 
eliminate or limit the subsidy or take other measures concern 
ing its effect, or the exporter agreeing to revise the price of 
the article and if the Central Government is satisfied that the 
injuriolis effect of the subsidy is eliminated thereby ; 


( ii ) any anti -dumping duty under section 9A , at any 
time, upon receipt of satisfactory voluntary undertaking 
from any exporter to revise its prices or to cease exports to 
the area in question at dumped price and if the Central 
Government is satisfied that the injurlous effect of dumping 
is eliminated by such action . 


( 2 ) The Central Government may , by notification in the Official 
Gazette, make rules for the purposes of this section , and without pre 
judice to the generality of the foregoing, such rules may provide for 
the manner in which any investigation may be made for the purposes 
of this section , the factors to which regard shall be had in any guch 
investigation and for all matters connected with such investigation , 


Appeal. 


9C . ( 1) An appeal against the order of determination or review 
thereof regarding the existence, degree and effect of any subsidy or 
dumping in relation to import of any article shall lie to the Customs, 
Excise and Gold (Control) Appellate Tribunal constituted under 
section 129 of the Customs Act, 1962 (hereafter referred to as the 
Appellate Tribunal ) . 


52 of 1962 , 


(2 ) Every appeal under this section shall be Aled within ninety 
days of the date of order under appeal : 

Provided that the Appellate Tribunal may entertain any appeal 
after the expiry of the said period of ninety days , if it is satisfied that 
the appellant was prevented by sufficient cause from Aling the appeal 
in time, 

( 3) The Appellate Tribunal may , after giving the parties to che 
appeal an opportunity of being heard , pags such orders thereon as 
ft thinks Ait, confirming, modifying or annulling the order appealed 
against . 

(4 ) The provisions of sub - sections ( 1) , (2 ), (5 ) and ( 0) of Bection 
129C of the Customs Act, 1962 shall apply to the Appellate Tribunal 
In the discharge of its functions under this Act as they apply to it in 
the discharge of its functions under the Muptams Act, 1962 . 


no 02. 


. 
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(5 ) Every appeal under sub - section ( 1 ) shall be heard by a Spe 
cial Bench congtituted by the President of the Appellate Tribunal for 
hearing such appeals and such Bench shall consist of the President and 
nat less than two memlers and yhall include one judicial member 
and one technical member . 


Repoal 
and 
saving. 


Ord . 14 
of 1994 . 


3 . (1) The Customs Tariff (Amendment) Ordinance, 1994 is hereby 
repealed . 

(2 ) Notwithstanding such repeal, anything done or any action taken 
under the principal Act, as amended by the said Ordinance, shall be deem 
ed to have been done or taken under the principal Act; as amended by 
this Act , 
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STATEMENT OF OBJECTS AND REASONS 


The Final Act, embodying the results of the Uruguay Round of Multi 
lateral Trade Negotiations, inter alia , contains new agreements on anti 
dumping, and subsidies and countervailing measures. The new agreements 
on these two subjects have addressed many areas in which the current 
agreements lack precision and details. The new agreements provide for 
greater clarity in relation to method of determining whether a product is 
dumped or not or whether a subsidy calls for an action or not. The mem 
ber countries were required to ensure the conformity of their laws, regula 
tions and administrative procedures with those provided under the afore 
said Final Act. 


2 . Since India has acceded to join the World Trade Organisation with 
effect from the 1st January , 1995 , the Government of India were required 
to align its laws relating to countervailing duty and anti- dumping duty 
with the provisions contained in the said Final Act. As both Houses of 
Parliament were not in session , an Ordinance further to amend the Customs 
Tariff Act , 1975 was promulgated by the President on the 31st December, 
1994 . Some of the important changes in the Customs Tariff Act, 1975 
brought through the said Ordinance are as follows: 


(i) It is now possible to levy anti-dumping and countervailing 
duties, in speciied circumstances, retrospectively . 


(ii) The anti -dumping duties and countervailing duties would 
cease to operate five years after the date of imposition unless reviewed 
before their expiry . The previous provisions of the Customs Tariff Act, 
1975 did not have any time limit on the period for which such duties 
could remain in force . 


( iii ) The term " subsidy ” has been clearly defined in the amended 
provisions. 


( iv ) A provision has been made to enable filing of appeals against 
the determination of existence , degree and effect of subsidy and dump 
ing. 


3. The Bill seeks to replace the said Ordinance . 


New DELHI; 
The 7th February , 1995 . 


MANMOHAN SINGH . 
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MEMORANDUM REGARDING DELEGATION LEGISLATION 


Clause 2 of the Bult seeks 10 subsiiluie CLIONIS 9 , JA and 9B of the 
· pruncipal Act. Sub-section (7 ) of section y empowers the Central Gov 
ernment to make rules for the purpose of identification of subsidised 
articles and for the assessment and coilection of any counterveiling duty 
imposed upon importation thereof, Sub -sculion (6 ) of section 9A seeks 
to empower the Central Government jo muke rules for the purposes of 
that section and without prejudice to the generality of ile powers contained 
in that section , such rules may provide for the manner in which articles 
liable for any anti-dumping duty under the section may be identified , 
and for the inanner in which the exporí price and the normal value of, 
and the maigin of dumping in relation 10 , suell articles may be determined 
and also for the assessment and culleriūn of such antidumping duty . Sub 
section ( 2 ) of section 9B seeks 14 ) empower the Central Government to 
make rules to provide for the manner in which any investigation may be 
made for the purposes of that section , the factors to which regard shall be 
had in any such investigation and for all natiers connected with such 
investigation . 


2 . The matter in respect of which she rules niay be made under the 
aforesaid provisions relate to matters of detail or procedure. The dele 
gation of legislative power is , therefore , of a normal character , 


R . C . BHARDWAJ. 
Secretary -General. 


- 


- - 


- 


- 


- - 


- - 


- - - - 


- 


- 


-- 


-- - - - - 


- - 


- - 


- - 


- 


- 


- - - - 


PRINTED BY THE MANAGER , GOVERNMENT OF INDIA PRESS, MINTO KOAD NEW DELHI 

AND PUBLISHED BY TIIS CONTROLLER OF PUBLICATIONS, DELHI 1996 . 


